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Abstract 

The COVID-19 pandemic has wreaked havoc across the world and one year into the pandemic. It is essential to 

look back into the 'national emergency' situation that prevailed during March, April and May in 2020. The 

pandemic came as a shock to the entire nation putting administration as the whole set up of the country into 

shambles, considering that India had never seen such a situation earlier since the birth of the constitution. The 

Government of India was in a fix to understand the situation that the country was in to remedy the situation and 

ensure that law and order are maintained. The lockdown was one means to control the spread of the disease, but 

what needs to be answered is the legal and constitutional justification of the same. Analysing the lockdown from 

a Constitutional standpoint, the relevant articles of the Constitution are Article 352 and Article 360, respectively. 

Article 352 speaks about the power of the President to declare an emergency when he is satisfied that the security 

of India on any part of its territory is threatened by war, external aggression or armed rebellion, and Article 360 

provides for the declaration of a financial emergency when the President is satisfied that "the financial stability or 

credit of India or of any part of the territory thereof is threatened". This paper provides a detailed constitutional 

perspective of the lockdown and the pandemic. The paper brings forth a right to health perspective and emphasises 

the need to incorporate the right to health as an absolute fundamental right in the Indian Constitution.  

This research study is purely qualitative, with a doctrinal methodology being adopted. A review of secondary 

material is of prime consideration in terms of obtaining inputs for addressing the research questions elucidated 

above. 
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Introduction  

The coronavirus pandemic began to wreak havoc across the entire world earlier last year in 2020 when 

multiple deaths caused by a deadly virus, having originated in China, came to be reported. The pandemic 

reached India as well during March 2020. To contain the spread of the virus, the Government introduced 

a full-fledged lockdown, with only essential services being operable. Millions of migrant labourers were 

forced to flee to their hometowns by road, cycles, and worse, even by walking hundreds of kilometres. 

The lockdown had severe economic implications and left millions unemployed. The pandemic came as 

a shock to the entire nation putting administration as the whole set up of the country into shambles 

because India had never seen such a situation earlier, since the birth of the constitution. (Ghose, Jetley, 

2020)  The Government of India was in a fix to understand the situation that the country was in to 

remedy the situation and ensure that law and order are maintained. The lockdown was one means to 

control the spread of the disease, but what needs to be answered is the legal and constitutional 

justification of the same. (Ghose, 2020).  

The pandemic called for a nationwide lockdown, which was close to mimicking the situation of a 

national emergency that prevailed back in 1962. The pandemic also created a financial crisis across the 

country wherein the need to invoke Article 360 of the Constitution  was felt to a considerably great 

extent. However, a legal framework shows that there were only two statutes that facilitated and 

governed the lockdown and the Emergency Provisions of the Constitution that were required to be 

invoked. (Dutt, 1976)  

The statutes that facilitated the lockdown are almost two centuries apart and seem to be sheer 

anachronism in dealing with the pandemic. The Central Government took recourse to two other laws 

which provide both the centre and the states the statutory basis for acting against the pandemic: the 

Epidemic Diseases Act, 1897 (EDA)  and the Disaster Management Act, 2005 (DMA).   The EDA gives 

powers to "take, or require or empower any person to take, such measures and, by public notice, 

prescribe such temporary regulations to be observed by, the public or by any person or class of persons 

as it shall deem necessary to prevent the outbreak of such disease or the spread thereof, and may 

determine in what manner and by whom any expenses incurred (including compensation if any) shall 

be defrayed". The DMA makes mandatory setting up a three-tier Disaster Management Authority at the 

national, state, and district levels to formulate a disaster plan for its respective levels. (Gul, 2020)  

Further, analysing the lockdown from a Constitutional standpoint, the relevant articles of the 

Constitution are Article 352  and Article 360  , respectively. Article 352 speaks about the power of the 

President to declare an emergency when he is satisfied that the security of India on any part of its 

territory is threatened by war, external aggression or armed rebellion, and Article 360 provides for the 

declaration of a financial emergency when the President is satisfied that "the financial stability or credit 
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of India or of any part of the territory thereof is threatened".  Further, Article 358  suspends the freedoms 

given under Article 19  during a national emergency and Article 359  suspends the enforcement of 

fundamental rights during a national emergency.   

With this particular legal framework in place, the forthcoming sections of this paper shall put forth a 

detailed analysis of the constitutional perspective of the lockdown and the pandemic in general and 

concluding remarks pertaining to the same.  

Research Methodology  

This research study is purely qualitative, with a doctrinal methodology being adopted. A review of 

secondary material is of prime consideration in terms of obtaining inputs for addressing the research 

questions elucidated above.  Secondary sources of literature are collected from legal and other databases 

to gain multifaceted perspectives regarding the same and facilitate a complete and full-fledged analysis 

of the same. A qualitative analysis of the research topic has been attempted to facilitate this research 

study.  

Research Questions  

The chief question of contention in all of this is predominantly to what extent the lockdown can be 

classified as a national emergency, and is it possible to demarcate the constitutional boundaries in terms 

of the provisions given in the articles. Another fundamental question that needs to be answered is the 

validity of the Epidemic Diseases Act, 1897  in the current context of constitutionality at large. It is 

important to understand the constitutional backing of the nationwide lockdown since it affected all 

classes of citizens, similar to irrespective of any differences. A constitutional backing will justify the 

purpose and intention behind the lockdown and seek to answer certain questions regarding how better 

the pandemic could have been managed across the country. Thus, this study attempts a critical appraisal 

of the national lockdown on the touchstone of the constitution's provisions. 

Constitutional Perspective of the Lockdown    

When looked at from a constitutional standpoint, the significant Articles governing the implementation 

of the lockdown are Articles 352 and 360, respectively. In furtherance to this, Article is also crucial in 

comprehending the constitutional justification of the lockdown.  

 Article 352 grants power to the President to declare an emergency in such a situation where he is 

satisfied that the security of India or any part of its territory is threatened by war, external aggression 

or armed rebellion. This power of the President is supplanted by the confirmation given by the Prime 

Minister and his Council of Ministers. In relation to this Article, there is clear indication that "the 

territory of India or any part of the territory of India is threatened by war, external aggression or armed 
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rebellion." In such a case, the pandemic does not fall under any of the categories or class of words given 

in the Article.  

Under no means is the pandemic a form of war, external aggression, or an armed rebellion in the State. 

The pandemic indeed threatened and put the lives of the entire country's population at risk, but there 

was definitely no physical war or armed rebellion taking place. Therefore, to call the lockdown as a 

national emergency mentioned under Article 352 would not be entirely justified. The pandemic and the 

lockdown are entirely new situations that the country has practically never seen before in such large 

scales and thus the constitution is not equipped enough to handle the same. The Constitutional 

jurisprudence is in need of development and since the pandemic has now given experiences to have in 

place a better administrative set up to deal with the law and order problems arising with the pandemic.   

In lieu of the emergency provisions under the constitution, emergencies are abnormal circumstances 

that the constitution has not envisaged. Natural calamities may fall under the category of emergency 

(Das, 1977)  but this is the first time the constitution has witnessed a pandemic. In the initial months, it 

was challenging for the government to figure out the due courses of action in governance. It is indeed 

not entirely wrong to say that all kinds of emergencies are god-given opportunities for gathering creative 

strength at the right time to effectively take charge of the law and order situation in the country.  

Therefore, the pandemic is one such emergency that required the gathering of creative strength to 

effectively take charge of law and order in society.  

Further, Article 352, also consists of the following ingredients when profoundly analysed (Das, 1977)-  

• If the President is satisfied  

• That a grave emergency exists  

• There is imminent danger thereof  

The term 'satisfaction of president' is highly subjective and is determined solely on the basis of the aid 

and advice of the Prime Minister and his council of ministers. Under Article 78 , the President has the 

Prime Minister and his council of Ministers as the President's only main source of information. In this 

regard, it is the prerogative of the country's Home Ministry to advise the President on any matter coming 

within that Ministry's jurisdiction.  

Regarding existence of grave emergency, it needs to be understood that a proclamation of emergency 

cannot happen if the emergency is small, minor or medium, which could be curbed through other means. 

In the case of the pandemic, the emergency indeed was of such a 'grave' nature that it called for a 

proclamation of an emergency. Since the pandemic does not essentially fall under any of the three terms 
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of 'war', 'external aggression' or 'armed rebellion' no emergency was therein proclaimed. Nevertheless, 

it is important to note that even though the pandemic was of an extremely 'grave' nature, a proclamation 

of emergency would have only opened the doors for incorporating a better constitutional jurisprudence 

to tackle the situation which was so demanded at that particular point in time.  

The phrase, 'there is imminent danger thereof' needs to be understood in a comprehensive manner. The 

scope of ambiguity created due to the very subjectivity of the phrase itself is eliminated. Examining the 

phrase clearly, we can come to understand that the pandemic was something causing 'imminent danger 

to the country and its people. Thus, a proclamation of emergency would be justified, and to curb the 

spread the pandemic, one of the means for the same was the lockdown.  

The Sarkaria Commission Report opined in the year 1984 that a national emergency and 'internal 

disturbance' could also mean chaos and disturbance within the country due to any disasters or the spread 

of any disease. To quote, "It is difficult to define precisely the concept of 'internal disturbance'. Similar 

provisions, however, occur in the Constitutions of other countries. Article 16 of the Federal Constitution 

of Switzerland uses the expression "internal disorder". The Constitutions of the United States of 

America and Australia use the expression 'domestic violence'. In place of this term, the framers of the 

Indian Constitution used the expression 'internal disturbance'.They have done so as they intended to 

cover domestic violence and something more. The scope of the term 'internal disturbance' is more 

comprehensive than 'domestic violence'. It conveys the sense of 'domestic chaos', which takes the colour 

of a security threat from its associate expression, 'external aggression'. Such chaos could be due to 

various causes. The large-scale public disorder that throws out of gear the even tempo of administration 

and endangers the State's security is ordinarily one such cause. Such an internal disturbance usually is 

human-made. But it can be Nature-made, also. Natural calamities of unprecedented magnitudes, such 

as flood, cyclone, earth-quake, epidemic, etc. may paralyse the government of the State and put its 

security in jeopardy." (Sarkaria Commission Report, 1984)  

Thus, in the above context, the coronavirus pandemic can indeed be considered as a National 

Emergency under the purview of Article 352.  

The next most crucial Article of the Constitution is Article 360  , which speaks about the Financial 

Emergency in the country. The Article states that if the President of India is satisfied that a situation has 

arisen whereby the financial stability or the credit of India or any part of its territory is threatened, the 

President may by a Proclamation make a declaration to that effect. The question that arises for 

examination here is whether the economic crisis during the lockdown in April 2020 would fall under 

the ambit of Financial Emergency.  
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The Indian economy during the lockdown witnessed a total loss of 31% of the GDP for the year 2020-

21. (Kanitkar, 2020).  Further, the Asian Development Bank had estimated that the GDP growth in India 

for the Financial Year 2020-21 would slip to 4%,  and the World Bank has also stated that the GDP 

growth will be as low as 1.5 – 2.8%.. Along with these statistical estimations, the IEA ( International 

Energy Agency) estimated that each month of the lockdown, there would be a pro-rata impact of a 

reduction in the Annual GDP  by a rate of 2%.   Most of these statistical estimates depict the damage 

done to the economy by the lockdown.  

In light of these statistics, the question to be raised is, would this particular harm done to the economy 

be grounds for imposing a financial emergency within the country. Moreover, since the country has 

never experienced or witnessed a financial emergency, what would the measures to undo this damage 

be, such that the further damage to the economy is largely mitigated?  

On the 26th of March, 2020, a PIL  was filed before the Supreme Court of India with a prayer to issue 

a writ of Mandamus against the Government of India to impose a financial emergency in the country. 

The Centre filed this PIL for Accountability and Systemic Change (CASC). It was contended that the 

declaration of a financial emergency in this kind of situation is very much required due to the imposition 

of the lockdown that had multifaceted impacts on the country's economy. It was further contended that 

the lockdown had seized the economy and had completely brought it to a standstill, and this was enough 

grounds for declaring a financial emergency under Article 360. Upon examination of the facts, issues 

and circumstances of the case, the Honorable Supreme Court held that in light of the contentions raised, 

the Union Government has already passed an Ordinance  to reduce the salaries of the Members of 

Parliament by 30%, as an immediate and emergency to raise fund for the pandemic. To quote the 

Supreme Court, "The economy of the country is suffering beyond anybody can fathom. Whether the 

SC can declare an emergency itself or order the Union government to proclaim a financial emergency 

are crucial questions awaiting answers. At the same time it is not right to presume that the government 

is unwilling or has reservations in respect of emergency. The government must be certainly gauging the 

situation and determining the time and actual measures to be adopted under Art. 360. The government 

may first employ the normal governmental powers and avoid pressing Art 360 into service unless 

inevitable." 

Concerning the financial emergency, the statistics themselves speak volumes about whether the 

imposition of a financial emergency would be justified. India's economic growth trajectory saw an 

extremely staggering decline during the pandemic, resulting in mass unemployment and a complete 

slowdown of the economy. The April-June quarter figure was the lowest growth rate since the country 

started reporting quarterly data in 1996. (The Indian Express, 2020)  This has also been one of the 

sharpest GDP contraction reported among the top 20 global economies. With all the available anecdotal 
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evidence, it was estimated that the worst-hit casualty of the lockdown was the MSMEs or the Micro, 

Small and Medium Enterprises. Within the next three months, India had entered into a technical 

recession after GDP contracted for the second straight quarter throughout September. These statistics 

are enough to prove an unprecedented need for imposing a financial emergency in the state.   

To address the damage done to the economy, one of the most famous schemes of 'Atmanirbhar Bharat'or 

'Self-reliant India' package was rolled out in several phases that had reinforced the 'fiscal conservatism' 

ideology by the Narendra Modi led Government. In addition to this, the Government announced 

multiple relief packages in multiple phases to bring the economy back on track. One of these was a 

relief package of INR 20 trillion and a further comprehensive stimulus package of INR 2.65 lakh crore 

was announced. (KPMG India, 2020).  Multiple fiscal and unemployment schemes were introduced in 

light of economic revival.  

It is to be noted that all of these measures introduced by the Union Government are indeed laudatory; 

nevertheless, an imposition of the financial emergency in the country would have centralised the 

economic control to the Union Government, thereby giving it more power to take complete charge of 

the situation and monitor the situation closely.  

The need for a financial emergency is reiterated to ensure that the pandemic would not cause further 

damage to the economy. The federal nature of India's constitution and the relationship between the 

centre and states with respect to trade, commerce, intercourse and finance would have easily facilitated 

the imposition of the financial emergency. The model of cooperative federalism between the centre and 

the state would have indeed opened the doors for effectively imposing the financial emergency in the 

country. The damage done can now by no means be undone completely, but it is always to be 

precautious than to cure later. In light of this statement, the emphasis on imposing a financial emergency 

cannot be better reiterated. The imposition of the financial emergency during the peak of the lockdown 

during April last year would have given India some leverage to mitigate significantly the loss done to 

the economy and also prevent further harm being caused due to the pandemic. Therefore, this is the 

perspective of the researcher in terms of the financial emergency.  

In addition to the perspectives mentioned above, it is also essential to look into Article 355 of the 

Constitution , which states that the Union may be given its position and caretaker during adverse 

situations. The Constitution of India provides power to the Union Government to safeguard the 

constitution and its principles during times of crisis and emergency. The State and the Union 

Government are under a duty to protect every state and the entire country against any external 

aggression or armed rebellion.  
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With regards to the term 'internal disturbance' as given in this Article, it is fair enough to consider that 

the pandemic is violent enough to cause internal disturbance and disrupt the normal life of citizens. The 

pandemic having caused multiple deaths across the country did indeed cause a huge amount of loss to 

the country and its citizens. In regard to this, the State is under a legal duty to safeguard the country, 

the constitution, and its principles and adopt such measures to protect its citizens from the pandemic. 

The State must step into governmental action during extreme times of disarray.  (Suboor, 2020)  

Right to Health Perspective of the Pandemic  

The pandemic has opened our eyes towards the importance of our right to health. It has exposed some 

grave realities of the public health system in our country and has given us the experience to understand 

the situation and take necessary actions. The right to health has been recognised as a human right by 

the International Covenant on Economic, Social and Cultural Rights.  An obligation upon the state arises 

to provide access to healthcare to all its citizens and to prevent, treat and control all kinds of epidemic, 

endemic, occupational and other diseases.  Under the Directive Principles of the State Policy, one of 

the primary duties of the state is to provide good quality healthcare to all its citizens.  

In this regard, the Supreme Court has also time and again recognised the right to health to be a 

fundamental right guaranteed under Article 21 . In the case of State of Punjab Vs Mohinder Singh 

Chawla , the Supreme Court held that the Government is obligated to provide medical facilities to all 

its citizens. Further, in the case of Paramanand Katara Vs. Union of India,  the Supreme Court held that 

the right to get emergency medical aid is a fundamental right under Article 21 of the Constitution and 

is, therefore, a part of the right to life. In the case of State of Punjab Vs Ram Lubaya Bagga, the Supreme 

Court categorically endorsed the responsibility of the State to maintain the health services across the 

country.   Through these landmark judgments, one comes to understand that the right to health is indeed 

an important fundamental right envisaged under Article 21.  

The initial days of the pandemic also saw multiple PILs to the Supreme Court and the various High 

Courts across the State related to free tests for COVID -19, protection gear for all the frontline and 

sanitation workers, evacuation of those Indians who were stranded abroad and had to wait for months 

together to reach back home, food, protection and shelter for all the migrant labourers and providing 

other benefits to the frontline COVID workers. These petitions can barely be challenged on the grounds 

of the jurisdiction since the magnitude of the health crisis created by the pandemic has exponentially 

increased, and it cannot be completely ignored that these rights are fundamental rights guaranteed by 

the constitution.  

The right to health was a fundamental right and a human right. It was often seen during the pandemic 

where there were multiple instances of people succumbing to the virus due to lack of beds and facilities 
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available in the hospitals. The pandemic, having exposed the gravest realities of the healthcare system 

in India, has jeopardised the right to health of the citizens in the country. The rich-poor gap widened 

greatly and only the rich were able to afford good quality treatment at most private hospitals, while the 

poor were forced to spend their life's earnings on the treatment of the virus if at all they tested positive. 

During the pandemic, the marginalised and poor have been disproportionately hurt due to the lack of 

access to good healthcare facilities. (Sirohi, 2020).  These stark inequalities that the pandemic has 

exposed have indeed deepened the crisis of the gap between the haves and haves not's and this is clear 

seen through the various ways in which the poor and marginalised have suffered.  Thus, to undo this 

injustice in terms of the right to health, there is a requirement to exercise complete federal solidarity 

between the centre and the State Governments to effectively enforce law and order mechanism during 

the pandemic. There needs to be increased decentralisation of power to the local governments, with the 

guidance of the Union Government, such that the governments act in the best public interests of their 

respective regions. There is a strong need for complete coordination between the centre and the states 

without any impediment to the federal structure prevailing between the centre and state. Through the 

Directive Principles of State Policy, the constitution has made a forceful appeal to the State  (Mahajan, 

2012)  to provide for a fair and minimum standard of healthcare and living. Due to India's obligation 

towards various international treaties, it is under a moral duty to enhance the minimum standard of 

universal health care. 

It is important to note that three major principles that need to be implemented into the very framework 

are solidarity, proportionality, and transparency. These three principles are central to the international 

human rights and health law which has been proposed by Professor of Health law, Katharina O Cathoir. 

Each of these three principles plays a major role in deciding how effectively the governance during the 

pandemic. (Cathaoir, 2020)  

Transparency involves the inclusion of all segments into the decision-making process, and subsequent 

accountability can be achieved when there is some criticism involved. Through the introduction of 

contact tracing apps which is central to big data in the management of the COVID 19 outbreak.  

Proportionality is an important legal device central to international human rights and health law. In one 

of the European cases of Enhorn Vs Sweden,   the European Court of Human Rights held that the last 

resort to prevent the spread of any dangerous disease must be detention of that person and this is the 

case only when other means have been insufficient to control the spread of the disease and safeguard 

the public interest. In view of this, it is to be noted that there must be reliance on the basic human rights 

before implementing any measure that may benefit the public interest but is conducive to individual 

human rights. Proportionality here needs to be maintained.  
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Lastly, the principle of solidarity needs to be understood in the sense that the Government must and 

should protect the health of its citizens and not neglect the most vulnerable. The state has a "collective 

responsibility" to prevent the outbreak of the disease and protect its citizens.  

To conclude, India requires a robust public health law and enforcement mechanism to effectively tackle 

the outbreak of dangerous, infectious diseases and in recent times, control the spread of the pandemic. 

There is hope that these strong public health laws will build some resilience to any public health 

emergencies in future. Thus, to strike an effective balance between control of outbreaks of pandemics 

and upholding of the human rights obligations, the public health laws as stated by Professor Katharina 

O Cathaoir need to be framed on the three principles as explained above.  

Concluding Remarks 

The COVID-19 pandemic has brought the entire country down to its knees, causing mass fatalities 

across the country and creating one of the worst public health emergencies ever experienced. The 

pandemic has also done an immense amount of damage to the country's economy, putting it into 

shambles. All of this injustice done could have been better answered and taken care of if there were a 

national and a financial emergency as envisaged under Article 352 and Article 360, respectively. By 

imposing a national emergency, the Union Government would have been better equipped with more 

centralised control and power of the pandemic's entire situation and ground reality. The imposition of 

the emergency would have given the Government better control of bringing the pandemic under control 

and protection of its citizens. The efforts of the Union and the State Governments in implementing the 

lockdown in the initial times of the pandemic are indeed laudable. Still, the outbreak of the pandemic 

could have been controlled better if there was a specially designated legislation to address the same.  

It is to be noted that during the lockdown, all the fundamental rights such as those envisaged under 

Article 19(1)(d)  and some of the fundamental rights under Article 21  were suspended. This was nothing 

less compared to the imposition of an actual emergency, except that it was not officially declared. The 

closure of Courts which affected the right to get justice and all of this requires the imposition of a 

national emergency as per the constitution.  

Further, reiterating what was stated in the Sarkaria Commission Report related to what can be 

considered as 'internal disturbance' with regards to a national emergency, this situation that the 

pandemic has put us in is indeed nothing short of an 'internal disturbance'. As per the report of this 

committee, the term 'internal disturbance' is extensive and can be interpreted as the demand. In lieu of 

this, the lockdown itself can be considered a situation of national emergency. The need for imposing a 

national emergency thus stands justified. 
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The enforcement of the provisions of the Epidemic Diseases Act, 1897 and that of the Disaster 

Management Act, 2005 indeed facilitated the successful implementation of the lockdown to curb the 

spread of the pandemic; nevertheless, India is in need of enacting and implementing a more 

comprehensive law that caters to public health emergencies and access to healthcare in the country. As 

it is known and established principle that laws of any particular need to be robust, dynamic and in line 

with the changes in the society and environment, similarly, since the situations and circumstances now 

demand for the enactment of such a law, it is upon the Government to take necessary action and thereby 

implement such a law.  
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